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Preface

Writing about justice is unusual for a communication scholar, especially
when the intent is to reimagine justice as something we make together in
communication. But then, my approach to understanding communication is
also unusual. Rather than taking communication to be a simple message
process or something useful for achieving other things, | take it to be a
complex, dynamic relational process that creates the social worlds in which
we live, play, and work, including the world of justice. | use the phrase
“relational-communication” to capture this different way of understanding.

A relational-communication world view reflects a radical change in how we
make sense of things. This change has emerged from a constellation of
more recent conceptual developments in which one or both of the themes,
relation and communication, have featured. By combining the concepts
here, | am very clearly saying they are two sides of the same coin, with the
concept of participating acting as the lynchpin—hence the subtitle of the
book. Importantly, this lynchpin concept of participating, acts to reinforce an
orientation to doings and actions—hence the use of the verb form of relating
and communicating that you will read throughout this book.

My appreciation of the value of this relational-communication view, has
evolved over the course of a long intellectual journey. Along the way, the
theme of justice has emerged over and over again, in different contexts and
for different reasons. The repeated emergence of this theme contributed
significantly to the realization that a relational-communication view had
much to offer in understanding social, public practices and institutions, not
just intimate, interpersonal ones. So, while it had never been my intention
to write a book with justice as its central focus, it has, as it turns out, provided



a quintessential theme with which to demonstrate a relational-
communication view of the world and the transformative power of this view.

As is usually the case, | become sensitive to the importance of a relational-
communication view to understanding what justice can mean through
personal experience. The first of these experiences occurred when | was a
witness in a lengthy civil court case. After days of harrowing examination
and cross-examination as a witness, | was left asking myself about where
is the justice in that? But | didn’t just leave it there, | wanted to know why it
felt so traumatic, why did | feel degraded by the experience? So, | adopted
my relational-communication viewpoint and started to ask, what was going
on the process? That led to a decade long exploration of the dynamics of
courtroom communicating supported both by an Australian Research Grant
and my own institute at the time, the Communication Research Institute of
Australia. The full import of that work in courts is explored in Chapter 5 and
further conceptual work arising from it is covered in Chapter 6.

The Communication Research of Institute of Australia also provided both
the support and the context for ongoing investigations into a range of
bureaucratic practices of governments. In these investigations, the
conventional approach to such practices was re-conceived in terms of how
the government communicated and related with their publics. The success
of that practical research, then led to more than a decade as an independent
consultant to government on communication and social policy matters.

It was during that time as a consultant that | undertook a number of evaluat-
ions of the impact of social policy initiatives aimed at redressing social
injustices, including those to do with disability, mental health, prisoner re-
integration, and enhancing social inclusion. This experience made me
extremely conscious of the framing inadequacies in policy initiatives aimed
at redressing social problems. More than anything else, the serious
limitations of a top-down approach determined by people and politicians far
removed from the everyday realities they were attempting to redress were
readily apparent. This recognition was responsible for much of the ensuing
explorations into social injustice described in Chapter 3.

However, it was my experience with evaluating a series of interventionist
strategies covered by the indigenous affairs portfolio that brought home the
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real negative impact of misdirected and misconstrued policy initiatives. So
much of what was described as helping by what | call “nice Whites” in
Chapter 4, could be readily seen as nothing more than the imposition of an
inappropriate White story onto Black lives and realities. From a relational-
communication view, it was, amongst other things, the unmitigated failure
to recognize Blacks as part of the “relational equation” and that their stories
mattered significantly, that contributed to the failure of strategic inter-
ventions. My experience and belief in the importance of this issue led to a
full chapter on racial injustice.

These extended practical experiences amply demonstrate two important
things. First, that a relational-communication view has considerable merit in
making sense of contexts not usually considered using that framework—
especially those related to matters of law and social policy and practice.
Second, that in adopting this view of the world it is possible to bring
significant issues to the fore that, hitherto, have not been addressed, or have
been addressed in only very limited ways.

Each of the chapters, from Chapter 3 onwards, highlights the significant
issues specific to the theme of that chapter—social, racial, adversarial,
procedural, or restorative justice. In addressing this broad range of justice
issues, | traverse a number of different disciplines, topic domains, and to
some extent theories. | am by no means exhaustive in my coverage of any
one discipline or topic domain—that would be well beyond the scope of any
single book. Instead, | have focussed on the contribution of a limited number
of dominant disciplinary stories of justice in order to show how, in some
instances, they have actually contributed to contemporary problems of
injustice and, in other instances, have not adequately or fully dealt with
them.

While the inadequacies of the dominant disciplinary stories are of academic
interest, however, my more pressing concern has been practical: to show
the transformative power of a relational-communication view for addressing
the identified pressing social issues in ways that can make practical sense.
In Chapter 2, | outline the features of the transformative practical-theoretic
approach used throughout this book, where | hope to make clear how
different it is from more conventional social science approaches. On a less
theoretical note, but equally important and powerful, is the recognition that
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a relational-communication view calls forth a compelling sense of respon-
sibility to not only address injustices but also to ask, how can we make it
better? This sense of responsibility underpins the discussions throughout
this book, as does an extended consideration of what it can mean to ask the
question of “how can we make it better?”.

The question of “how can we make it better?” is not a simple one: it is replete
with conceptual and practical challenges. | was especially fortunate to be
given the opportunity to explore these challenges over the past decade with
my colleague, Arthur Jensen. As co-directors of the Cosmopolis2045
project, we have been working with an inspiring international group of
scholar-practitioners to explore new possibilities and imagine new worlds in
which the constructive and transformative role of relating and commun-
icating is taken seriously.

One consequence of our decade long project has been the development of
a website (www.cosmopolis2045.com) depicting our vision of an imagined
community, Cosmopolis, in which relationships, and how we communicate
in them, matter enormously. This envisioned community is one manifest-
ation of our response to the question of how we can make better social
worlds. Included in our vision is a reimagining of the court system: one
based on the principles and practices that were later incorporated in this
book. In developing that practical manifestation, | am particularly grateful to
Susan Brooks for her legal guidance. The current reworking of those ideas
in this book build on the reimagining of legal justice in Cosmopolis further,
especially in terms of my analysis of therapeutic jurisprudence in Chapter 6
and of restorative justice in Chapter 7.

In my ongoing exploration of the “how can we make it better?” question, |
have also increasingly realized the impossibility of generating the answer or
the solution to any problem of injustice. At the most, an answer to the
“better” question can only be qualified and temporary. Appreciating this,
calls for the very pragmatic approach described in Chapter 2 and applied
throughout the book—an approach most appropriately described as
better—not best—practice. The key defining feature of “better practice” is
its orientation to enabling us to go on together. This re-orientation to the
future projects us forward: rather than looking at the problem after it
happened, we are asking questions about what we can do in the future. My
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overriding intent in writing this book is to offer potentially productive ways in
which we can address issues of justice for a better future.

Just as justice is something that we make together, so too is this book. It
has emerged out of a wealth of conversations with so many special and
thoughtful people over years and distances. Barnett Pearce and John
Shotter travelled the longest with me over the intellectual journey
culminating in this book and | am indebted to their personal and intellectual
friendship. In more recent times, Arthur Jensen has been an invaluable
collaborator on all matters to do with a relational-communication view. He
has diligently read various drafts of this book and his comments and
suggestions have sustained me through a rather lengthy writing period.
Other members of the CMM Institute have read various parts of the
manuscript, along with earlier supportive works, and offered constructive
comments and suggestions. Of particular note in this regard has been Kim
Pearce, Sergej van Middendorp, and Don Waisanen. To all of you, thank
you.

| also owe a special thank you to two further readers of the manuscript who
brought additional and valuable points of view to the reading. Peter Dixon,
read the early chapters from a sociological perspective and his comments
made a significant contribution to refining the introduction of the issues.
John Stewart read the manuscript from a social constructionist’s perspective
and his comments helped hone the argument for the transformative
potential of the framework developed here.






Justice in the Making

Chapter |I.

Justice:
A multiverse of stories

Justice is one of those words.

It can be a powerful call to arms.
What do we want?
Justice!
When do we want it?
Now!

It can be elusive.
It’s hard to find justice these days

It can be judgemental.
That doesn’t do justice to her ideas.

It can go off the rails.
That was a real miscarriage of justice

It can be virtuous.
Justice is a virtue that transcends all barriers

It can be performed.
I will strive to do justice in every case

It can be experienced.
That felt like a real injustice to me
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And it can be owed.
Everyone deserves justice

All of the above quotes reflect a complex mix of beliefs, myths, and taken-
for-granted common sense that we draw on in our everyday and
professional worlds to make sense of our many different experiences of
wrong and right doings. As a collection, the above quotes also capture the
multi-faceted nature of our understandings about justice: no one quote
necessarily reflecting the same understanding as the next,

It always seems to be the case that the key concepts by which we regulate
ourselves and our society are multifarious in meaning. Justice is no excep-
tion: it is, as | said above, one of those words. And, as | hope will become
clearer by the end of this and the next chapter, it is by no means
unexpected that such diverse meanings exist.

The very observation that justice can mean so many different things is
sufficient to alert us to the fact that it is neither a neutral or a natural
category. We don't find justice already pre-existing and nor is the idea of
justice constant across people or cultures. Justice, like so many other key
concepts, is a socially constructed concept; constructed variously as a
function of, amongst other things, the cultural and social frames of
reference.

Different constructions of the justice concept also vary as a function of the
particular scholarly disciplines that are drawn upon to develop them. And,
as with the everyday quotes above, the scholarly constructions do not
reflect the same understandings. This is as much the case within
disciplinary frames as across them, where it is common to find
introductions to handbooks on justice from a single disciplinary perspective
beginning with some form of disclaimer that justice defies a single
definition.

These diverse meanings across disciplines, within disciplines, and in
every-day (non-scholarly) life are a significant part of the multiverse of
stories about justice. | use the generic term “stories” here to avoid any
specific disciplinary stance. The term is intended to loosely cover such
things as theories, narratives, discourses, accounts, beliefs, and the like—
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all of which can be drawn upon to make sense of our world. The term
“stories” is also used to acknowledge the socially constructed nature of all
of our knowing and the indeterminacy of what can be known.

As a consequence of the multiplicity of stories, the scholarly justice
literature is replete with definitions, theories and debates about what justice
is, can be, and/or should be. While | do not want to enter into any intense
debate about what concept of justice may or may not be preferable from
which disciplinary framework, | will be taking a stance about which may be
relevant in contemporary public life. In taking this stance, however, | will
not be staking a claim to understanding justice from any of the conventional
disciplines, having what is probably best described as a framework that
transcends that of conventional disciplines.

Each of the main disciplines have a particular point of view and a particular
set of questions—a disciplinary “gaze” as Foucault (1979) called it. The
different disciplinary “gazes” inspired different stories of justice and each,
in turn, has contributed to the evolution of different specific types of justice:
including distributive justice, social justice, restorative justice, procedural
justice and retributive justice. Each of these types are associated with
different aspects of the enactment of justice in the public sphere, especially
in the arenas in which social policy is developed and implemented and in
which justice is legally administered. These arenas are the main focus of
this book.

This chapter develops an overview of the main influential stories about
justice in these two major public arenas in order to do two things. First, the
intent is to identify potential gaps, areas of conflict, and needs for clarifi-
cation. Second, the further intent is to establish a departure point for the
development of a new story in a different universe. Chapter 2 will lay the
foundations for this new story that will, in turn, open the way for addressing
some of the current justice dilemmas facing us. Amongst other things, this
story is intended to be relevant to issues of justice in all contexts, whether
they be, for example, issues of social justice or criminal justice. The need
for such a broad-scale approach to understanding justice is warranted by
the transparent link between social inequalities and injustices and between
criminal injustices and governing laws (e.g. see Carlen, 2008, 2020).
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Well-established stories:
Justice as an ideal

The major established stories about justice are built on an account of
justice as an ideal standard. These stories come from three of the more
traditional disciplinary frameworks—politics, law, and philosophy. Each of
these disciplines has evolved different analytic accounts of justice in terms
of a goal to be achieved, and usually in the abstract. Each of the accounts
has import for one or other of the different specific types of justice to be
found in the justice literature—distributive, social, restorative, procedural,
and retributive justice. And each of the stories can be found, in some
embedded way or other, in our everyday expressions about justice as well
as in the procedures used in the two specific public arenas of import in this
book. Below | consider each major story in turn, in order to identify some
of the key distinguishing features, along with some of the key challenges
arising from each of them.

A standard for resource distribution

This story has evolved from a political-economic framework and focuses
on identifying the principles for ensuring justice in the distribution of a
nation’s resources. The standard at the center of this story is typically
referred to as distributive justice. And, it is this standard, in its everyday
form, that usually underlies the calls for justice captured in the example at
the beginning of this chapter—with the protest leader’s call for justice and
wanting it now.

John Rawls’ (1971) theory of justice is perhaps the most well-known and
respected contemporary political-economic theories that underpins the
idea of distributive justice. Rawls argues that any rational agent will define
a just distribution of goods in terms of two basic principles. The first
principle requires that each person has an equal right to an extensive
system of equal basic liberties. The second principle is that social and
economic inequalities are to be arranged so that they are to the greatest
benefit to the least advantaged and that all have a fair equality of
opportunity. For Rawls, then “[a]ll primary social goods—liberty and
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opportunity, income and wealth, and the bases of self-respect—are to be
distributed equally unless an unequal distribution of any or all of these
goods is to the advantage of the least favored” (Rawls, 1971, p. 303).
Rawls’ theory has been described as exemplifying egalitarian liberalism.

During the same period that Rawls was expounding his theory of justice,
Robert Nozick (1974) was developing a counter theory and the counter is
quite illuminating in its marked contrast. Nozick’s theory of justice relies on
three principles. The first principle is justice-in-acquisition that occurs when
a natural resource is appropriated that no-one has owned before. If
something has been owned before then the second principle of justice-in-
transfer is met if that transfer is voluntary. The final principle, that of
rectification, provides the means whereby any injustice in acquisition and
transfer can be set right. The result is an entitlement theory of distributive
justice, whereby a distribution of wealth in a society as a whole is a just
distribution if everyone in that society is entitled to what they have—i.e.
have gotten their holdings in accordance with the principles of acquisition,
transfer, and rectification. Nozick’s theory has been described as exemp-
lifying free market libertarianism.

Rawls and Nozick both share an assumption that people are rational
agents who enter into social contracts with others to pursue in order to
pursue their individual interests—very much hearkening after earlier
arguments of John Locke (1997/1690). However, as Macintyre (1985)
argues, Rawls and Nozick differ radically after that starting point. What's
striking about these two incommensurable theories is they each mirror the
type of social conflict that we still see today between different political
positions, notably in the United States. Rawls makes primary a principle of
equality with respect to need. Nozick makes primary a principle of equality
with respect to entitlement.

While Nozick’s theory can still be found underpinning a certain political
stance today, it's Rawls’ that has, in the end, had the more profound effect
on justice policies, especially in terms of its impact on stories about social
justice. While, as is to be expected, there is no single agreement on exactly
what social justice is (e.g. see Reisch, 2014), there is no doubt that Rawls’
distributive theory of justice is frequently drawn on in stories about social
justice. Rawls’ distributive justice theory has noticeably underpinned UN
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social justice endeavours for a number of years (e.g. see International
Forum for Social Development, 2006) as well as policy initiatives aimed at
social justice in many liberal countries. However, as I'll explain in Chapter
3, this has left much unanswered when it comes to matter of social justice.

Despite the popularity of Rawls’ theory, his basic assumption of a well-
ordered society that is relatively homogenous in terms of its moral
standards and what constitutes the good life has been challenged. His
theory is utopian and one that Amartya Sen (2009), a Noble-Prize winning
theorist, has described as “transcendental institutionalism”. In contrast,
Sen (2009) has argued that, while we don’t need a theory that describes
an utopian ideal, (and this would also include Nozicks’ theory) we do need
theorising to help us with making comparisons and helping to guide us
towards a less unjust society, and he has proposed an approach based on
“realization-focused comparisons”.

Sen’s theory is described as the "capability approach”. In this theory, Sen
assumes that the freedom to achieve well-being is of primary moral
importance and that well-being should be understood as a function of
capabilities and functionings (realized capabilities). The capability
approach proposes that people have certain capacities to be able to do
and be things (e.g. to get married, travel, go to university and so on), if they
so choose. Injustices can be identified if and where the opportunities to do
so are not realised. As with Rawls, Sen’s theory has been very influential
for social welfare and development programs, especially in the UN Human
Development portfolio (e.g. Stewart & Samman, 2018).

While Sen cannot be challenged for utopian assumptions his approach can
still be challenged in terms of other basic assumptions; notably that of a
rational agent. In other words, all three of the significant theories about
justice from a political economy perspective presume a rationality that is
very much anchored in a philosophical worldview of modernity. | shall have
more to say about this in later chapters.

A standard for/in the law

In the everyday world, it is commonly expected that justice is the standard
for assessing the outcomes of court cases. It is this expectation that under-
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lies such expressions as “that was a real miscarriage of justice” or “where’s
the justice in that for our daughter”. It is Implicit in these everyday stories
that there is a direct relationship between the law and justice: proper
enactment of the law means the standard of justice is met. However, a
review of the scholarly work on jurisprudence and legal theory would
suggest the theoretical stories about justice are no means as clear cut as
that found in everyday stories.

While most theorists would accept that there is a relationship between law
and justice, the specific nature of the relationship posited varies
significantly. At one extreme, are the natural law theorists, a traditional
school of legal philosophy linked back to Aquinas. These theorists assert
there are certain universal, moral principles, discovered by human reason,
that define the law. For natural law theorists, these universal moral
principles ensure “unjust laws are not laws” (Finnis, 2020) and thus, by
default, all (real) laws must be just.

Once we step away from the natural law theorists and move to other
theories of jurisprudence, the relationship between legal theories and
justice is less direct. For example, critical legal scholars in the US argue
that that the relationship can be quite tenuous, indeed. As Balkin asserts
“law is never perfectly just—indeed, it is often not very just at all. And yet it
is an indispensable condition for justice” (Balkin, 2009, p. 64). Then, at the
other extreme are the views of the legal positivists, exemplified by Hart
(1958), who hold that law and morality, and hence justice, are quite
separate concerns altogether.

There are other scholars who lie between the extremes; particularly those
who add an important extra dimension in the form of a human judge.
Derrida’s (1992) critique of law is an important example here. Derrida
draws on both J. L. Austin’s account of performative utterances and
Wittgenstein’s proposals about the ineffable, to argue that, while we cannot
access the essence of justice as the natural law theorists would have it and
describe it in advance, we can, in the doing of law, point to it. In
Glendinning’s (2016) review of Derrida, he notes that there is an inherent
tension, or aporia, in the relation of law and justice, that arises because the
just decision (of the judge) must take place within the midst of law while, at
the same time, the judge must hold the law in suspension in order to
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exercise human decision-making. Glendinning concludes that “for Derrida,
this notion of the just decision is radically tied to a discourse on
responsibility in the midst of law: a discourse of responsible judgment”
(Glendinning, 2016, p. 200). D’Amato (2011), similarly points to the
importance of the human element-—the judge—in considerations of the
relation between law and justice.

Derrida (1992), Glendinning (2016), and D’Amato (2011) all highlight the
importance of human beings in the relationship between law and justice.
Yet, even with this critical introduction of a third element in the equation—
people—the arguments remain abstract, out of context of time and space.
As Kearns & Sarat put it, “[t]he justice that is spoken about is, as a result,
elusive, if not illusory, and disconnected from the embodied practices of
law” (Kearns & Sarat, 2009, p.1). We shall consider this further in the
second half of this chapter and in Chapter 2. What also strikes me, is that
the justice that is spoken about is never really defined at all.

While we might be willing to follow Derrida with his use of Wittgenstein
here, and accept that justice is something that we can only point to, the
majority of legal theorists do not—and yet they too leave the concept
undefined. Justice is talked about, pointed to, or inferred, but, unlike
theories of distributive justice, no clear standard for the requirements for
justice to be met are given. On the other hand, accounts of specific types
of justice, including adversarial, procedural, retributive and restorative, do
include the requirement for each specific type of justice to be met. Stories
about each of these specific types of justice are drawn upon in relation to
different aspects of the enactment of justice in courts and similar legal
venues.

The Anglophone system of justice practiced in the U.S, the U.K, Australia,
and other countries reliant on common law, is adversarial in nature. A core
feature of this adversarial system of justice is the nature of the engagement
in courts: each party is responsible for advocating its own case and for
assaulting the case of the other party (Luban, 1988). From this legal battle,
it is presumed that the truth will emerge and the role of the judge (and jury)
in such a process is to act as an impartial observer who ultimately makes
a judgment between the two contestants. Adversarial justice is premised
on the core values of impartiality, procedural fairness, and truth (Balkin,
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2009). Moreover, it is assumed that these values can be best upheld
through a battle of wills and argument. If these conditions are met, then
justice has been served.

The adversarial system of justice certainly reflects a particular stance on
what justice is, or may be. And, while it is a well-entrenched cultural story,
it is one that is being increasingly contested from within the legal
profession. Amongst other things, the principles followed by adversarial
lawyers raise quite profound moral questions that have been challenged
by many legal theorists. (e.g. Luban & Wendel, 2017). These arguments
will be explored further in Chapter 5.

The entrenched adversarial justice story has also been challenged from
outside the legal profession, notably in the procedural justice reform move-
ment. Procedural justice reforms go to the heart of the belief in procedural
fairness and, by default indicate that the traditional adversarial system of
justice is by no means procedurally fair. According to the proponents of
procedural justice reform (e.g. Tyler, 1990), citizens are far more likely to
accept legal outcomes if those citizens perceive them as fair and those
procedures are far more likely to be considered fair if they demonstrate
respect, trustworthiness, neutrality, and voice (Tyler, 2007). Importantly,
these four criteria for procedural justice are not necessarily
commensurable with the core values of impartiality and truth argued to lie
at the heart of adversarial justice. | will return to these ideas at greater
length in Chapter 6.

Restorative justice reforms go hand in hand with those of procedural justice
(e.g. Tyler, 2006) and are offered as an alternative to the traditional punitive
end point of the adversarial system of justice—retributive justice.
Retributive justice essentially presumes that wrongdoers need to be
punished in order to set the imbalance right. In contrast, restorative
approaches are about healing, not hurting or punishing, that emerges from
the collective deliberation of the wronged parties and others affected by
the harm done (e.g. Braithwaite & Strang, 2001).

These two major justice reform movements, and others of a similar ilk, will
be the subject of the second half of this book. For the moment, however, it
is worth noting that in the context in which justice is most associated—in
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courts—it is also the most contested. There is, as Derrida observed,
although for a somewhat different reason, an aporia inherent in this
situation: law is the dominant framework for justice and yet the law has
difficulty doing justice to the notion. The contribution of the “human
element” to this conundrum definitely needs more sustained elaboration
and this will be done in ensuing chapters.

A moral standard

We can distinguish two major strands of analysis regarding the relationship
between justice and morality. One strand focuses on justice as a virtue
and, in contemporary times, it is usually discussed in terms of a personal
virtue. The other strand considers justice in deontological terms, focussing
on the rights and duties associated with justice.

When justice is treated as a personal virtue, it is typically described as an
excellent trait of character that disposes the individual to act and react in
certain characteristic ways (Hursthouse & Pettigrew, 2018). Given this
definition, justice as a virtue predisposes a person to act in ways that
appear just or bring about justice. But, as can be expected, what these
ways may be are subject to some significant debate.

In the original accounts of the virtues in the early Greek literature, both
Plato and Aristotle had much to say about justice as a moral state. Plato in
the Republic treats justice as an overarching virtue of both individuals and
societies, so that almost every issue he would regard as ethical is seen as
justice (LeBar, 2020). Aristotle on the other hand, seemed predisposed to
consider justice as an individual virtue.

One consistent thread in many proposals based on Aristotle’s view, is the
idea that justice is related to “just deserts”, or what they deserve. In
Aristotle’s account of “the proportionate”, he proposes that the just occurs
where there is an equality of portions of things, although he also acknow-
ledges that there is not agreement on what the “rate” of proportionate”
should be. Indeed, he recognizes that most of the quarreling in the world
is about “either they who are equal have and get awarded to them things
not equal, or being not equal those things which are equal.” (Aristotle, 2003
translation). Taking this idea of “the proportionate”, along with Aristotle’s
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broad assertion of justice as moral state in which people “have the capacity
of doing what is just, and actually do it, and wish it’, it follows that the
personal virtue of justice is being predisposed to act in ways that reflect
“just deserts”.

This Aristotelian notion of justice does seem to capture a common,
everyday sense of justice about getting what you deserve, and it most
definitely underlies many of the everyday expressions such as “everyone
deserves justice”. It is also the story that is called upon when there is a
demand for retributive justice, especially in the form of stories based on
revenge.

However, contemporary philosophers have questioned how viable this
notion of “just deserts” is in our 215t century world. For example, Macintyre
has argued, “the notion of desert is at home only in the context of a
community whose primary bond is a shared understanding both of the
good for man [sic] and of the good of that community” (Macintyre, 1985, p.
250). Yet, as Macintyre goes on to argue, that sense of community does
not exist in our modern world and, as such, the idea of justice as a virtue
is systematically rejected by our modern liberal societies.

Lisa Tessman (2005) also focuses on the social context in which the justice
virtue may or not be facilitated. She argues that oppressive social
conditions can impede the formation of a virtuous character in ways that
Aristotle could not have anticipated. In socially oppressive conditions, traits
other than justice may become more important virtues for liberatory
struggles. Such a proposal suggests the need for a rethink on the primacy
of the justice virtue in our contemporary, and often oppressive, social
conditions. This issue will be considered further in Chapter 3.

In all, the justice-as-virtue literature, suggest that while there is still
significant merit in considering this approach to justice as a moral state,
there is also the need to take into account the contemporary social context.
The 21st century world is not the narrow ethnocentric world of the early
Greeks. LeBar (2020), in his excellent overview of justice as a virtue,
identifies a number of significant recent developments that are worth
considering in contemporary times. However, LeBar also concludes from
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his review, that there are still many vexed questions and many different
views that, no doubt, will continue to inspire debate.

The virtue approach accounts for justice arising from an excellent character
trait. In contrast, the deontological approach accounts for justice in terms
of the moral rights and duties that are called for to ensure justice. In
contemporary moral philosophy, deontology is a normative theory about
the choices which are morally required, forbidden, or permitted in a society.
In other words, deontological theories guide and assess our choices of
what we ought to do (Alexander & Moore, 2021).

A clear exposition of a deontological theory of justice comes from Kim
(2015). According to Kim (2015), justice is based on responsible actions
that derive from a sense of rational and autonomous moral agency. He
proposes two principles: a) we are responsible for our actions, and b) we
should act with respect to people who have the same right to act
responsibly. For Kim, justice is not about ensuring the distribution of social
goods to those least advantaged as someone like Rawls would have it.
Instead, Kim (2015) argues that the task of justice is to offer normative
guidance as to how we relate with others, with an emphasis on responsible
and respectful actions in how we communicate. Kim's focus on
communication is important and we shall return to it in Chapter 2, and
throughout the book. For the moment, however, it is worth noting that his
normative theory is, once again, based on the presumption of rationality
and autonomy of the self.

Michael Sandel (2009), in his BBC Reith Lectures, also draws on a
deontological framework when he asks “what is the right thing to do?”. He
looks at this issue by considering how everyday people may respond to
such a question. His answer is that our everyday moral reasoning relies on
three contemporary theories of justice. In the first approach, the aim is to
maximize welfare such that the greatest happiness for the greatest number
is achieved; the reasoning resembling a utilitarian or distributive theory of
justice. In the second approach, the aim is to valorize freedom and honor
the rights of individuals, even though we may disagree about what rights
are important. In the third, the goal is to cultivate virtues and the good life.
However, as Sandel notes, these approaches are not necessarily mutually
exclusive. It is often the case that when we draw on the freedom approach,
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for example, we cannot avoid considerations of virtue. In other words,
thinking about justice inevitably provokes considerations of the best way to
live. Sandel's (2009) account points to the everyday world possibility that
we can draw on different stories of justice to suit different circumstances
and that we can actually have more than one understanding of justice. In
other words, what justice is taken to mean is context-dependent and
variable.

What are we to make of all these differences?

| fully appreciate that my sketch of some of the major scholarly claims and
arguments is cursory. Nevertheless, | trust that it has captured the scope
of the well-established scholarly stories and the main differences between
them. There are four important observations to make about these
differences.

The first observation is the sheer diversity of the stories and what each has
to say about what justice is. There is the story about justice that defines it
in terms of the equitable distribution of a nation’s resources. Then there is
the story that justice is a personal virtue reflected in the way someone is
predisposed to act on the basis of “just deserts”. Somewhere in between,
there is the idea that justice occurs when the law is enacted in certain ways.

Second, despite the significant differences, there are some shared
assumptions in the well-established stories, notably they all rely on a
common meta-framework, or world view. These established stories are all
premised on the world view of modernity; especially that meta-framework
that has been described as Cartesian rationalism (e.g. Toulmin, 1990).
This framework of modernity is characterized by the use of abstract
concepts being posited as an ideal and, as is the case with Rawls, as an
utopian ideal. In addition, the theories rely on the presumption of rationality
guiding the behavior of citizens and the state. Third, they also assume an
homogenous world in in which any differences are readily resolvable and
have little impact on the core abstract concept.

Third, many of the differences in the stories sketched earlier come within
each of the disciplines, rather than without. In each instance, a challenge
has arisen because of the very assumptions of modernity briefly described
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above. For example, Rawls’ (1971) story about distributive justice was
significantly challenged by Sen (2009) because of the utopian ideal Rawls’
theory relies upon. The assumption of rationality is equally problematic in
Rawls’ theory and elsewhere. This is especially so when the assumption
of rationality draws on the tenets of a liberal humanist tradition (Harari,
2018) that presume, amongst other things, an acontextual, abstract and
independent self. This very presumption is at the heart of adversarial
justice, relying on an impartial judge in pursuit of an independent truth.
However, the very idea of procedural justice as advocated by Tyler (2007)
is not commensurable with those core values of impartiality and truth.
These challenges to the different stories of justice from within different
disciplinary frames, are explored further in the next section of this chapter.

Further challenges emerge from the recognition that our contemporary
society is far from a stable, homogenous ideal: there is, in fact, a multiplicity
of contradictory doctrines and beliefs, many of them seemingly
irreconcilable with each other and seemingly irrational. That is the biggest
challenge to abstract ideas of justice that, by default, rely on presumptions
of homogeneity. It is one that, for example, was raised by Tessman (2005)
in her challenge to the abstract idea of justice as a virtue. The world view
of modernity on which the base assumptions are premised is, in so many
ways, an increasingly poor fit for the world of the 215t century. The many
ways in which it is a poor fit will be argued in further detail in each of the
chapters of this book as well as in the ensuing section.

And finally, despite the manifold differences between the well-established
stories and the challenges from within each disciplinary frame, the stories
continue to have a significant impact in our everyday contemporary world.
In the exploration above, | have indicated how the different expressions
used at the beginning of this chapter illustrate a feature of one or other of
the well-established stories. Just as importantly, if not more so, each of the
different ideals and the stories about them continue to have a significant
impact on the way in which our major public institutions construe and enact
justice. Regardless of the problematic nature of each of the well-
established stories, the fact they persist in important arenas of our public
life warrants further exploration and this will be done where appropriate in
ensuing chapters.
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Emergent stories:
Situated in doing and relating

In the first half of this chapter, we considered stories of justice as an ideal
standard. In this half of the chapter, | turn the tables somewhat and look
more closely at the stories that are told about how justice is actually
enacted. What does it mean, for example, when a Supreme Court judge
says “I will strive to do justice in every case” (Crowley, 2022), or when a
respected legal reform scholar talks about civil society as an important site
“where justice making is done” (Braithwaite, 2006a)? And what does it
mean in the everyday world, when you complain to your local government
body that their decision “did not do justice to the issues”? In all of these
instances, the idea of justice is turned from an abstract ideal to an action,
a doing, and, in the turning, the importance of context and lived experience
are introduced.

Emergent stories about the enactment of justice also turn our point of view
to including human beings in the mix and, notably, to some variant of the
idea that justice is enacted in relation to/with them. A relational theme can
be found in many of the different perspectives discussed in the preceding
section, notably amongst moral philosophers, however when this idea of
relationship is considered along with the doing of justice, the idea of
relationship takes on quite different meanings: most importantly it changes
from an abstract concept to a dynamic one, contextually bound.

Both of these themes are discussed below for two main purposes. First,
the intent is to further explore the challenges to the well-established stories
in order to identify where important inadequacies lie. Second, the intent is
to prepare the way for an approach that moves beyond the world view of
modernity, with the potential for offering a better fit for living in and under-
standing the world of the 215 century.

Justice as a lived experience

Considering justice as a lived experience helps to reorient the focus to
people rather than abstract constructs. It is the judge doing justice, the
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legislator making justice, and the citizen looking for justice. The idea of
justice as a lived experience also helps us to appreciate the differential
impact that the context has on the experience and the way that justice is
done. In other words, our sense of what is and is not just varies with the
time and circumstances of our experience.

Kearns & Sarat (2009), and the authors in their collection, argue that a
situated perspective on justice is called for, one that takes into account the
impact of particular conditions in society and eschews ideal theories of
justice, especially related to the legal arena.

Commentators from Plato’s Republic to Derrida’s challenge
(1990) have called law to account in the name of justice. But
they have done so in abstract terms out of context of time and
space. The justice that is spoken about is, as a result, elusive, if
not illusory, and disconnected from the embodied practices of
law (Kearns & Sarat, 2009, p. ).

Brunnegger (2019), writing from an ethnographic perspective, also emph-
asizes the importance of understanding the role of time and space as key
contextual dimensions for locating specific senses of justice in the
everyday. Once we do, it becomes more apparent as to why we have so
many different senses of justice. Justice is like all words and actions,
defined by its context. Brunnegger (2019), and the authors in her edited
collection, all argue for the importance of looking at everyday justice
outside of political philosophy and its approach to theory.

The pragmatists’ tradition also argues for this reorientation to the everyday
and, in particular, to the importance of experience. Dewey, one of the early
pragmatists, was famously known for his determination to change
philosophy from dealing with problems of philosophers to developing a
method for dealing with the problems of people. We discussed justice as a
problem of philosophy in the first part of this chapter and that is just what
the pragmatists eschew. Rather than treat justice as an analytic construct
and formulate the conditions under which it is best realized—even if
unachievable—the pragmatists tradition offers a method for appreciating
the possibilities for justice in the real world.
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While Dewey, himself, paid limited attention to justice per se, he paid
sustained attention to how we can work to find solutions to social
problems—recognizing that justice, or injustices, were inherent in our
social problems. Contrasting Dewey’s approach to that of Rawls’, Manicas
(2017) argues that while Dewey did not seek to offer a theory of justice, he
did seek to develop a working program for remedying injustices. For
Dewey, this author, and others, the crying need for addressing real
problems in our everyday world takes priority over any attempts at abstract
theorizing.

Central to the pragmatist’'s working program is a deep respect for what it is
we experience and a profound rejection of the belief that we can know of
things like justice through introspection and rational insight. Dewey strove
to redress the balance between the Cartesian school of thought that relied
on “objective” methods and who relegated experience to a secondary,
indeed irrelevant, place in the scheme of things. To counter this, Dewey
saw his central task as “creating and promoting a respect for human
experience and its potentialities” (Dewey, 1981, p. 258).

Dieleman, Rondel & Voparil (2017) identify three core ideas pragmatists
subscribe to when it comes to remedying injustices. First, priority is given
to concrete problems and real-world injustices ahead of abstract
constructs. Second, there is deep distrust of a priori theorizing. Third, there
is a deep and persistent pluralism in terms of what justice can be and a
concern with how real-world injustices are best recognized and remedied.

It is because of this appreciation of the importance of the lived experience,
that a sense of injustice, rather than justice, becomes paramount. As
Brunnegger (2019) observes, injustices materialize in the actuality of what
people are experiencing, while justice is usually an aspiration. And as she
goes on to argue, it is because injustices can fester within the tissues of
our everyday lives, our experiences of them act to implicate what justice
may be, as well as spurring us on to demand that implicated sense of
justice. In other words, justice is implied by its absence or from a negative
experience.

From a Deweyian perspective, we could talk about the idea of justice as
being pointed to, in much the same way that Dewey talked about truth.
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McDermott (1981), who edited The Philosophy of John Dewey, talks about
Dewey stressing the “intending” character of knowing and the relational
character of truth and in order to avoid the sense of an absolute truth, he
uses the adverb “truly”. McDermott goes on to suggest that “perhaps it can
be said that what he points to are our attempts at ‘trueing’.” (McDermott in

Dewey, 1981, p. 176).

Following the same reasoning, as McDermott, we might want to talk about
our attempts at “justicing”, rather than attempt to define justice, per se. On
the other hand, “justicing” is a rather awkward word, so we could alter-
natively talk about our attempts at acting justly. This suggestion bears
interesting parallels with a proposal by Douzinas & Warrington (1994) who
describe justice as having the characteristics of a promissory note: It is an
idea that always lies in the future, something we point to, or aspire to as
Brunnegger (2019) suggests, although never actually achieve.

In this book, | will be honoring the pragmatists’ tradition in terms of its
concern with methods for understanding social problems through an
appreciation of our lived experiences, especially the problems associated
with our belief in, pursuit of, and actions that point to justice. And in keeping
with this tradition, | shall be giving priority to how injustice is actually experi-
enced in the real world. However, | will also be going beyond this tradition
by drawing on later understandings of how we understand and do in our
everyday world. Chapter 2 will focus on what this moving beyond entails.

Justice as relational

There is a recurrent theme running through much of the justice literature
that justice is relational. For example, Brunnegger (2019), from her
ethnographic stance, describes notions of justice as being constitutive of
social, legal and political relations: justice emerges from the dynamic
relations between people and between people and their institutions.

The same broad claim can be derived from a moral philosophical
framework. For example, when Aristotle wrote about justice as a virtue, it
was always in relation to another person (Miller, 2021). Lebar, in the
overview of his edited collections of papers on virtues, wrote “[t|he diverse
array of questions and methods reflected in these chapters bears witness
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to the centrality of justice to human social relations in many guises” (LeBar,
2018, p.12). And Kim (2015), relying on a deontological approach, said that
the task of justice is to provide normative guidance in our relations with
others.

Although political philosophy theories do not explicitly deal with the idea of
justice as relational, they still presume a relational dimension. Whenever
there is a claim to equal or fair treatment or opportunity, it, by definition,
has to be in relation to other members of society (Wielsch, 2013). Thus, for
example, Rawls’ theory of justice is predicated on there being some sort of
relational acknowledgment given the need for weighing up distributional
opportunities and effects between people.

On the other hand, Danielle Allen (2023) in her book, Justice by Means of
Democracy, finds the conventional idea of justice based on Rawls’
distributive theory quite alarming. She sets the scene for her argument by
considering the many challenges in the 215t century pointing to an obvious
need to reinvent the political economy and, above all else, calling for a new
way of thinking about justice altogether—as | am also doing here. This new
way of thinking needs to ask different questions and most importantly it
needs to address the more fundamental problem of inequalities in social
relations—an important point to be considered further in Chapter 3. For
Allen, we get to a point of justice when we have embraced communicative
practices that facilitate inclusive participation.

Rorty (1997), writing from a pragmatists’ perspective, takes the idea of
justice as relational further by arguing that nothing is lost if we replace the
idea of “justice” with loyalty to a certain very large group of humans. For
him, conceiving of justice as a larger loyalty provides us with a better
vocabulary for engaging with others beyond our intimate circle. With this
argument, Rorty is pointing to something very important about justice—it
should not be separated from our relationships and obligations to our fellow
humans.

The legal system also recognizes that the concept of justice is premised
on relationships with others (Wielsch, 2013). Indeed, the importance of this
recognition has been sufficient for two significant developments in the legal
arena. First, there has been proposals for using a relational approach to
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the actual practice of lawyers that promotes a more fulfilling professional
role and a more effective representation of clients (Wald & Pearce, 2016),
as well as honoring core human values of dignity and respect, along with
honoring the self-determination of clients (Brooks, 2015). Second, there is
a growing law reform movement under the label of “relational justice”. The
relational justice movement promotes the importance of repairing—or
restoring—the relationships broken by crime (between victim and offender,
and between offender and society), of understanding the relational causes
of crime, and the role of relationships within the justice system (Burnside
& Baker, 1994).

In a similar vein, Casanovas & Poblet (2008) argue that relational justice
is a “bottom-up justice” that is brought about through cooperative behavior
that includes agreement, negotiation or dialogue in a post conflict situation.
This is, in effect, a description of restorative justice in another guise.
Casanovas & Poblet (2008) also point out that relational justice is
conceptually complex because it is not solely based on fundamental legal
concepts, but also relies on behavioural concepts from different theoretical
fields.

Of particular significance to arguments for relationality in the justice
literature has been the relatively recent use of relational theory from the
field of psychology. Relational theory is informed by feminist critique of the
essentially individualist and rationalist focus of much theorising about
people and society. Instead, relational theorists (e.g. Nedlesky, 2011;
Lewellyn & Downie, 2012) propose that behavior be viewed through the
lens of “relationality”. In doing so, the importance of relationships is brought
to the fore, especially in terms of understanding our self-concept and our
interactions with others.

The reforms in procedural justice that | noted earlier in this chapter reflect
an appreciation of the importance of relationships in the practice of law.
When these reforms were first promoted by Tyler (e.g. 1990), he drew
extensively on his group-value model to account for the impact of poor
relational treatment in courts. According to this model, high quality
treatment from legal authorities indicates to people that they are valued
members of the group and thus the legal authorities’ decisions are more
readily accepted. In more recent arguments, this group-value model has
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been directly linked with relational theoretic developments to further
support the need for better procedural justice (e.g. see Meyerson,
Mackenzie & MacDermott, 2021). | will have more to say about these
approaches in Chapter 6.

An appreciation of the importance of relationships also can be seen in the
restorative justice reform movement. Van Ness (2005), in a major overview
of restorative justice around the world, describes it as a process for
repairing the harm arising from criminal behavior that is best accomplished
through inclusive and cooperative practices. He identifies four significant
relational values guiding restorative practices: a) being actively responsible
to others, b) responding to crime in ways that foster community well-being,
c) treating all parties in the restorative process with respect, and d)
fostering support and connection. Others advocating restorative justice,
talk about it as a process requiring “honest dialogue” (Gavrielides, 2012),
as being a co-constructed practice for the negotiation of justice realisation
(Clamp & Paterson, 2017) and a participative process in which all the
parties are actively involved in undoing injustice (Chapman, 2019).

I will have far more to say about the restorative justice reform movement
and the broader proposals about relational justice in the second half of this
book. For the moment, however, | want to draw your attention to the
particular ways in which the idea of “relation” has been used. In the analytic
philosophy tradition described in the first part of this chapter, and even in
the pragmatists’ tradition, the idea of relation is used in a relatively simple
comparative way—e.g. we need to consider the idea of justice in terms of
how one individual compares to another—or in a static, entity way—e.g.
relationships exist and they are involved in justice. There is a curious lack
of consideration for the idea that relationships and a relational view can be
actually quite complex and nuanced. There is also a curious lack of consid-
eration for the way in which the idea of doing as a lived experience inter-
twines with that of relationship, turning it from a static entity to a dynamic
one. Redressing these lacks is a central concern of this book. The
complexities and consequences will unfold as we proceed, although the
next chapter (2) will do a lot of the heavy lifting in this regard.

The legal reform literature described above points to some of the relational
complexities that need to be taken into account, especially in terms of the
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way in which people are treated in courts, relationally-speaking. This legal
reform literature also makes direct mention of the process of relating—
something missing from the analytic literature—and some advocates go so
far as to point directly to the role of communication in the relational process.
The integral relationship between relating and communicating and the
radical change in world view implicated by this will also be the focus of the
next chapter.

Where do we go from here?

The major aim of this chapter has been to identify some of the more well-
established stories of justice, especially those that shore up our everyday
beliefs and the ways in which justice is enacted in legal and social policy
arenas. In undertaking this sketch of some of the major established stories,
I have drawn on only a limited range of theories and disciplines, particularly
those from legal and political philosophy. While other disciplines, especially
sociology and criminology, have also made significant contributions to
understandings of justice, they haven’t (yet) led to well-established stories;
although they have made significant contributions to challenging the status
quo of those established stories. | will discuss the contributions of these
other disciplines in the context of the specific chapters re-viewing different
types of justice.

Despite the narrow range of disciplines contributing to the established
stories, there is still striking differences between their stories of justice and
no one view is necessarily in accord with any other. Instead, each offers
one way, among many, to appreciate what justice is, or can be. As already
noted above, these different views can also be found in various everyday
understandings of justice and, as Sandel (2009) suggested, we seem to
be able to draw on one or the other as circumstances dictate.

The fact that there are many different views of justice is, in one way,
understandable. As | said in introducing this chapter, justice, like so many
other key concepts, is a socially constructed concept; constructed
variously depending on the scholarly, cultural and social frames of
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reference. And yet, even recognizing this socially constructed nature, it
also seems as if our well-established stories of justice have something
lacking or are in need of reconsideration. These stories, in their abstract
analytic form, also assume a world view that simply doesn’t fit the everyday
complexities of our contemporary world.

The second half of this chapter laid out another way of approaching the
idea of justice—as a relational activity that is part of our everyday, lived
experience. This calls for quite a different perspective on looking at the
whole idea of justice. Rather than something to be achieved—in an
abstract, idealized way—it is something we do with others. When we turn
to this way to look at justice, the view is not so rosy. The extensive legal
reform literature alone provides significant evidence and argument to
suggest that our understanding and doing of justice leaves much to be
desired. The full, and damming, extent of what is left to be desired will
unfold in ensuing chapters.

It would seem that the more abstract and idealized conceptions of justice
may not be, or at least no longer be, sufficient to guide us in our everyday
pursuit of justice. The more recent proposals discussed in the second half
of this chapter suggest there is considerable merit in turning our attention
to the idea of justice as a relational activity. When viewed as an action, we
are able to introduce some other important features; notably the idea that
we experience justice, our experiences are based on our relationship with
others and these in turn emerge from our communicating with those others.
These would seem to be quite important, if not crucial, considerations and
much has been made of their importance in the justice literature to date.
Yet, far more could be made of them and that is my goal in this book.

The previous literature extolling the importance of relationships and
communication has considered the role of these factors from a justice or
legal framework. Here, | want to turn the picture around: | want to consider
how justice works using a relational-communication framework. The next
chapter will focus on laying out exactly what that framework is. However,
by way of an alert, I'd like to mention that this new framework will not be a
mere addition to what has proceeded before in the justice literature. Rather
than treating relationships as something static or treating communication
as something trivial or instrumental to the other important things going on,
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| treat relating in communicating as pivotal. This turn-around creates a
seismic shift in how we view the enactment of justice and brings aspect of
that enactment, previously occluded, into sharp focus. Throughout the
book | also hope to show how this seismic shift allows us to rise to the
challenges of the many injustices in our contemporary social world.

This new relational-communication framework is not intended to be the
basis for yet another theory of justice; rather it offers a radically different
way of looking. Following in the pragmatists’ tradition of being concerned
with methods, with ways of dealing with concrete problems, my concern
here is not to offer any sort of conventional or normative theory of justice,
but to consider how we might remedy injustices and what means we have
at our disposal to do so. In particular, | want to explore a specific “what if
“question: what if we considered ways of remedying injustice by looking at
them through a relational-communication lens? | don’t so much what to
argue for the merits of such an approach in the abstract as to consider
what happens when we do look at the world in this way. It is a practical
way of knowing and | invite you to explore it with me in this book.
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Chapter 2.

Reimagining justice—
in the making

As we saw in the second half of Chapter 1, many of the newer arguments
about justice have been driven by a dissatisfaction with the conventional
analytic theories and particularly with the way those theories have
impacted on the enactment of justice in public contexts. And yet, as we will
see repeatedly in each of the chapters on a specific type of justice, the
well-established stories continue to dominate in the development and
application of justice policies and processes.

In many instances, the continued domination of the well-established justice
stories in everyday public life, reflects the operation of what Pat Carlen
(2008, 2020) writing in the justice literature, calls an imaginary. Drawing on
Foucault, Althusser, and C. Taylor, Carlen uses the concept of an
imaginary as a descriptor for the processes and products of ideological
structures that lead to closed and taken-for-granted beliefs that suppress
any opportunity for new ideas, and by default, new actions. Carlen’s own
work on specific imaginary penalties in the criminal justice arena has
shown how:

the neoliberal ethic of cheap but privatised justice also favors a
narrow technicist and positivistic approach to criminal justice
research and theorising and that such empiricist investigation is,
more often than not, designed to endorse and replicate, rather
than challenge, the status quo. (Carlen, 2020, p. 16).
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The neoliberal ethic Carlen refers to is the latest ideological refinement
emerging from the world view of modernity—with its base assumptions of
rationality, abstract ideals, and homogeneity—at the heart of the well-
established justice stories. In some ways, this latest neoliberal, refinement,
has actually increased the stranglehold on the suppression of new ideas
about justice, not just in the criminal justice arena but in all justice contexts.
The consequences have been sufficiently disturbing as to give rise to alarm
in some quarters, with some calling for different ways of conceiving of
justice altogether

According to Carlen (2020), and the authors in her collection, new imagin-
ations of justice altogether are necessary to combat the prevailing justice
imaginaries That is the aim of this chapter: to lay out the conceptual
foundation for a new imagination of justice. This new imagination does not
rely on any of the assumptions of modernity, instead offering a radically
different way of knowing and consequent different world view. To develop
this new imagination, | will rely on two things.

First, | will pick up the threads of the new proposals outlined in the second
half of the previous chapter. There | considered justice as something we
do vis-a-vis each other. When seen as a doing or activity, the fact that there
are real, embodied people involved is brought to the fore. Justice is not
something we stand apart from, but something we engage in, in the here
and now, with other people. The tradition of modernity does not handle this
way of thinking at all well.

Second, | will draw on significant developments and new ideas in social
theory that Bernstein (1992) has classed as part of a constellation of ideas
that do not rely on the assumptions of modernity. At the heart of these
broader developments is a particular transformation in ways of thinking
about social activities and institutions, including those related to matters of
justice.

This transformation has two major, interwoven themes that act as a
challenge to more conventional conceptual schema and theory. One is a
challenge to our methods of “discovery”—how we know—and the other is
to the features of the social world that are taken to be important—what we
know about (Penman, 2000). The end consequence of these interwoven
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challenges is the emergence of a constellation of ideas and conceptual
schema that have at their heart an ethical concern with praxis. This
transformed way of conceiving of social action is one not readily found in
the justice literature, yet, as | intend to show, is eminently suited for it.
Indeed, when used to explore justice as an activity, as a way of life, the
new imagination stretches the implications to the point that the seismic shift
alluded to at the end of the last chapter takes place.

Three intertwined themes ran throughout the discussion of justice as doing
in Chapter 1: that of relating, participating, and communicating. These
three themes are explored in more detail below. A new conceptual
framework, one not previously used in the justice literature, emerges from
this exploration. As the title of the chapter implies, this new conceptual
framework offers a different way of looking at how we make justice and
injustices and, in doing so, opens up a whole new vista of possibilities in
the justice multiverse.

A shift to relating, participating,
and communicating

A relational approach

As mentioned in the last chapter, relational theory in the feminist and
psychological literature (e.g. see Meyerson, et al, 2021) arose from the
recognition that we have an excessively individualistic focus in our
contemporary theories of people and society that, as a consequence,
ignores the key role of relationships. This excessively individualistic focus
is reflected in our persistent Western beliefs about the isolated individual
as an independent, skin-bounded entity, able to be their own person and
operate free of constraints.

Beliefs in, and stories about, the isolated individual inevitably draw on the
tenets of liberal humanist tradition (Harari, 2018) that, amongst other
things, presume an acontextual, abstract, and independent self. From such
stories about our one true, unique and independent self, we are able to tell
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a range of other convincing stories about the importance of free will,
reason, liberty, privacy, economic independence, and democracy—at least
of certain sorts.

Unfortunately, what doesn’t flow from this belief in the isolated self and the
broader liberal tradition is the importance of relationships and of comm-
unities. Within the classical liberal tradition, the individual clearly enjoys an
essential priority over the community and, as the story goes, this is for very
good reasons. John Locke’s justification (1997/1690) is premised on the
belief that because we are first and foremost unique individuals, any
groups that are established—be they intimate relationships or larger
communities—costs the individual by encroaching on their free will, liberty,
economic independence and the like.

The idea of the isolated individual and the broader liberal tradition behind
it may be something that we have valorised and may be something that
played a valuable cultural role sometime in the past. However, as Harari
(2018) has also pointed out, it has failed us economically and politically in
recent times and it has failed our society as a whole in other ways beyond
the political economy. There is a significant body of literature from literary
and cultural critics, ordinary language philosophers, environmentalists and
the afore-mentioned feminist and relational theorists, documenting what
the liberal individual story has cost us. Seigel (2005) sums up the critiques
as follows: the “modern Western focus on the self has been linked to ills
that range from social fragmentation and inequality through imperialism to
ecological destruction” (Seigel, 2005, p.4). These are some of the
deleterious effects of the world view on which the well-established stories
of justice are based—adding further to the claim made in Chapter 1 that
the assumptions of modernity are increasingly inappropriate for our 21st
century society.

However, as Nedlesky (2011), in her development of a relational theory as
it applies to law, has observed there are different ways in which a relational
approach can be realized when it comes to matters of justice. At one level,
there is a shift in emphasis that moves relationships from the periphery to
the centre of political and legal thought and practice. This shift is the one
that has prompted many of the proponents of relational justice reform.
However, Nedlesky goes on to argue that there is also a call for “a gestalt-
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like change” in how people see the world. While Nedelsky does not claim
that this change in seeing the world is at a higher order, | would like to
suggest here that is useful to consider it so.

This higher order, or second level, change acknowledges that relationships
are constitutive and thus allows for a more radical realization of
relationships as preceding the very notion of self. It is this second level that
I’'m adopting here and which will be referred to as a relational mindset to
contrast it with the first level relational theory. This more radical realization
of a relational mindset is supported by various theoretical proposals
outside the justice arena. It is also supported by different bodies of
empirical evidence from quantum theory, through developmental
psychology, to the mind sciences (see e.g. Penman & Jensen, 2019).

Recent quantum theory is particularly useful for arguing for the importance
of a more radically realized relationship-centered focus. Karen Barad
(2007) has provided quite an elaborate contemporary account in which she
expounds on the way in which the observer and the observed are not
merely inseparable, they constitute each other, they bring each other
about. Without the observer, there is no observed, and vice versa. If we
take that idea of constituting each other and apply it to the human social
realm then we can say our understandings of the universe—or at least the
part of the world we humans inhabit together—are brought into being by
our relating with others. Contemporary quantum theory offers a vision of
an entangled universe where everything is connected and everything
needs to be understood in terms of relationships.

There is a long philosophical tradition that also argues for this shift to a
relational mindset: a tradition that is part of the new constellation |
mentioned at the beginning of this chapter. Some of the more
contemporary philosophy concepts in this tradition include Heidegger's
notion of being-in-the-world (dasein) as a relational phenomenon (e.g. see
Stewart, 1995); Harré's (1983) basic human reality of people-in-
conversation; or Gadamer's (1992) argument about us inhabiting
language. This shift to being-in-relation is also a keystone in the relatively
newer arguments of social constructionists (e.g. Gergen, 1982; Gergen,
1994; Galanes & Leeds-Hurwitz, 2009) and certain developments in
communication theory, especially the Theory of the Coordinated
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Management of Meaning (e.g. Pearce,1989 & 2007; Littlejohn &
McNamee, 2014). | mention these here to indicate that there is a significant
tradition and a wealth of good reasons in support of this turn to a relational
mindset. | also mention these philosophical and theoretical developments
here because | will be returning to them again and again.

Combining the newer quantum arguments with the philosophical tradition
premised on the primacy of relationship provides the foundations for
building up a different appreciation of how our social world functions. We
start with the idea of a relational human being, of a sense of self-always-
in-relation. We are not apart from things in our world but, rather, always a
part of them—foremost, fundamentally, and irretrievably. This relational
mindset brings with it a need for a different vocabulary, or language game
as Wittgenstein (1953) would have it.

The very concept of “social world” is part of this new language game.
Traditionally, this phrase can conjure up a rather narrow view of our “social
world” as a particular segment of society or as that limited context in which
we socialise. Here, however, | am using it capture the same broad sense
of “lifeworld” found in phenomenology. Lifeworld is the world of lived
experience inhabited and experienced by us as individuals. Social world is
the world of lived experience experienced by us in our relations with others,
whether it be at work, at home, or in the broader civic sphere.

This particular use of the concept “social world” sets the relational frame.
However, we also need more nuanced ways of being able to talk about
being-in-relation that stops us from sliding back into a more conservative,
isolated sense of relationship as a simple connector of independent selves.
Ken Gergen’s (2009) idea of a relational being captures this way of being-
in-relation very well. He describes a world that is not within persons but
within their relationships: “whatever we think, remember, create and feel,
we participate in relationship” (Gergen, 2009, p. 397). By extension,
whatever way we strive for justice or attempt to remedy injustices, we do
so through participating in relationships.

The linking of “participating” to “relating” provides a key move in the shift
from a relational theory to a relational mindset. Instead of taking the idea
of relationship as a static phenomenon, or analytic construct, it becomes a
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dynamic process of participating with others. When we participate with
others in this dynamic relational process, we bring our social world into
being. We make our social world in our relating and this includes the
making of justice, or injustice as the case may be. This is turn, calls for a
way of understanding the dynamics of making justice that is compatible
with a relational mindset.

In communicating: doings and joint action

The starting point for understanding the dynamics of making justice is the
simple observation that we participate in relationships in the process of
communicating. Indeed, it could be argued that it is not possible to truly
understand a relationship without looking at how it unfolds in our
communicating with each other. As relational beings we are always
communicating. It is how we live our life and it is how we bring about
meanings of, and in, that life. As Karen Barad (2007) explains, this change
to a relational mindset and to looking within, shifts the focus from mere
representations of the world to matters of doings, and actions. These can
all be construed as matters of communicating.

Linking the idea of participating in relationships to the process of communi-
cating provides the means for extending our understandings of how
relationships matter. And, just as with a relational approach to matters of
justice—or any other aspect of our social world for that matter—it is
possible to identify at least two different ways in which the importance
attributed to communication can be realized.

At one level, there is a shift in emphasis that recognizes communicating as
an important activity in social life. In our everyday talk, we also recognize
that communicating is an important activity and we concomitantly believe
that many human problems can be attributed to bad communicating.
Indeed, as Deborah Cameron (2000), in her very insightful analysis, has
described it, our contemporary Western culture is a communication
culture—one in which we believe it is good to talk. This belief in the
“goodness” of talking is reflected in many of the newer law and justice
reform movements. The procedural justice reforms are based on the belief
that the way in which justice is administered communicatively matters. In
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the same vein, the restorative justice movement, places significant
emphasise on the importance of engaging in communication through the
use of justice circles, negotiation, and the like.

However, the various prescriptions for “good” talking in such justice
contexts do not necessarily share the same sense of what "good” means,
nor, as I'll show in later chapters, what it actually means to communicate
well in these contexts. The differences are exposed when it comes to the
solutions for “bad” talk. As Cameron (2000), and many others have pointed
out, whatever we take “good” or” bad” communication to be, it is a social
construct, not a truism. Whether someone has good or bad skills is entirely
a function of our construction of communication, as is the prescription for
communication repair. And this is the nub of the issue here: what
construction of communication do we want?

Within the communication discipline literature, there are many different
models of communication and many different theories of communication
that draw on a range of scholarly traditions (see Craig, 1999). However,
many of them simply do not help with the re-imagining of justice under way
here. Given the arguments to date, we need a construction of
communication that honors a) the more radical sense of relationship
described above, including its constitutive nature, b) the importance of the
lived experience of participants in relationships as they engage in the
pursuit of justice and c) the pragmatist tradition of being concerned with
methods for dealing with concrete problems.

To develop a sense of communication that honors the above three criteria,
we have to believe that the act or the process of communication matters
and it matters in serious ways. Stuart Sigman (1995) talked about this in
terms of the consequentiality of communication. Sigman argued that we
have a critical choice about communication: we can assume that the
important “stuff’ goes on behind the scene of communicative behaviour on
display (in our heads, in our culture, and even in our technology) or we can
assume the process of communication itself is consequential to human
affairs.

When we assume the critical “stuff’ goes on elsewhere—in our heads, in
our culture, in our technology—any concept of communication employed
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relies on accounts from outside the process. This type of construct is
reflected in accounts where communication is assumed to be an act of
connecting two people through the sending and receiving of messages in
order to achieve something—to persuade, teach, hand down a sentence,
and so forth. Even in the more sophisticated forms of communication-as-
instrumental, it is still something we sometimes do, it is an action among
many others that make up our world, and it is an action driven by “things”
inside out heads, or by external processes outside of the communication
process. In that view, we also believe that “communication problems” can
be solved by better and “more effective” communication derived from the
application of techniques created by experts. The scripts religiously
adhered to in some restorative approaches (described in Chapter 7)
provide a key example of that belief.

This “non-consequential” take on communication separates people from
their activities in the meaning generation process and ignores (or denies)
the relational or intersubjective nature of the process (Penman, 2000,
2012). On the other hand, if we accept that how we communicate, and how
we don’t, have consequences and these consequences matter enormously
to the conduct of our social lives, then communication is fundamental to
our way of being. It is in and through communicating that the world as we
understand it is brought about. Communication is constitutive. A
constitutive view of communication offers accounts of human behaviour in
terms of such concepts as intersubjectivity, agency and praxis. Drawing on
those concepts, communication can be described as a process of joint
action between active agents who, in their engagement, generate new
understandings and knowledge. Prime examples of such a view can be
found in theoretical work labelled as social approaches to communication
(e.g. Leeds-Hurwitz, 1995; Galanes & Leeds-Hurwitz, 2009) and
specifically in the Theory of the Coordinated Management of Meaning (e.g.
Pearce & Cronen, 1980; Pearce, 1989, 2007, 2009; Littlejohn & McNamee,
2014).

John Parrish-Sprowl (2014) has proposed the labels of “communication-
simplex” and “communication-complex” to capture the difference between
a non-constitutive and constitutive view of communication. Here | will be
using the idea of communication-complex, in which communicating is
taken to be a complete immersion in the active living of a social life. In other
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words, in participating in the communication process, in our talking with
others, we create the social world in which we live. This is not a sometime
thing, or an on-and-off thing: we are always in relation with the things/
people in our world and as such, we are always in communication.

The complex view of communicating envisioned from a relational mindset,
moves us from talking about individuals doing social things to talking about
people as being jointly engaged in bringing about the social world. This
idea of joint action, rather than action and reaction, captures the essential
interdependencies, or entanglements (Barad, 2007), with which our social
world is brought about. It is the way that we engage in joint action that
brings about our understandings and new co-constructions in meaning
each joint step of the way. This is the also the general stance found in the
arguments of social constructionism (e.g. Cronen, 2009).

As one way of indicating the second level shift in using the concept of
communication, | refer to the idea of “communicating” in the verb form,
wherever relevant, to capture the sense of communicating as a dynamic,
ongoing process. The importance of making this distinction has been
elaborated elsewhere earlier (e.g. Penman, 2000), is supported by more
recent developments in understanding communicating (e.g. Arundale,
2020), and will be drawn on at later points in this book.

It is important to note that in this process of communicating, the meanings
jointly constructed in each passing moment accrete over time. These
accretions become patterns of meanings and these patterns of meanings,
if repeated often enough, become the stories by which we live our lives.
With repetition, these meanings also bring about the organisations and
social institutions that govern our lives. As one key advocate of law reform
has noted, corporations and institutions, including the institution of law, are
just legal fictions used to organize people (King, Freiberg, Batagoi &
Hymans, 2014). More broadly speaking though, relationships and
communication are not just interpersonal phenomena, they are the core of
our public life and civic sphere. Our economies, our democracy, our justice
systems are created and sustained from the ground up—in relating, in
communicating.
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This perspective on communicating, based on a relational mindset, has
profound implications for how we go about making sense of our world and
for acting into it, not the least being making sense of what it can mean for
the idea of justice. The ramifications for justice are, in effect, the topic of
the whole book. However, as a starting point, the communication-complex
view envisions justice as something we jointly make. Rather than justice
being a goal or idealized vision as described in the first part of Chapter 1,
the communication-complex view sees justice as “in the making"—and
hence, the title of this book.

The consequences of adopting this complex view of communicating can
be seen in terms of how we ascribe and respond to “communication
problems” or “bad” talk. In the complex view, communication problems fit
into the category of what has been called “wicked” (e.g. Buchanan, 1995;
Penman, 2000) or “divergent” (e.g. Shotter, 2009a) problems. Divergent or
wicked problems defy a single, easy solution and often defy any solution
at all. They are always found in the human, social realm and do not
converge on a solution. Instead, such problems are much better
characterized as being ill-defined, with confusing information, indicative of
many conflicting values and equally as many different vested interests, and
where the whole situation defies any sort of linear logic based on problem
definition and solution.

John Shotter (2009a) draws on Wittgenstein to elaborate on these different
kinds of problems or difficulties. Wittgenstein (1980) writes about the two
very different types of difficulties we can face in our lives. He calls them
difficulties of the intellect and difficulties of the will. The type of linear logic
mentioned above is appropriate for difficulties of the intellect: they are
difficulties we can solve with simple cause-effect type reasoning.
Difficulties of the will, on the other hand, are of a very different kind: they
are difficulties that arise from how we relate ourselves to events occurring
around us, including the ways in which we feel, hear and generally
experience our life as it is happening with others. These difficulties of the
will call for changes in our way of being and seeing in relation to our world.
As Shotter puts it, these difficulties call for an “understanding from within”
(2009a, p. 164).
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This brief scrutiny of different types of problems, or difficulties, already
alerts us to something very important about the sort of challenging
problems we face when it comes to issues of justice: they cannot be
resolved by the application of a simple solution. Indeed, in much the same
way that justice defies a single definition, it defies a simple solution or,
indeed any solution at all. | find it helps to come to terms with this situation
by not even thinking of communication “problems” or problems of justice.
Wittgenstein’s phrasing of “difficulties” or mine of “challenges” do equally
well to redirect us to another way of approaching these situations.

In the first instance, this redirection helps us to turn our attention away from
trying to solve our social difficulties and towards developing ways to go on.
This re-orientation projects us forward: rather than looking at the problem
after it happened, we are asking questions about what can we do in the
future. We are facing challenges to move onwards, not getting stuck in the
mire of unsolvable problems. Second, when facing such social challenges,
we need to appreciate that quite different types of actions are called for. In
particular, the actions called for are relational: it is not “I” trying to solve a
problem to do with “you”; rather it is “me-in-relation-with-you” that need to
find new ways of going on. There are quite profound implications of this
redirection for responding to the many and varied problems of injustices in
the world. Importantly, this redirection allows us to develop alternatives to
social problems emerging from inequalities or in response to crime that the
more traditional approaches to justice miss. These alternatives are
elaborated in each of the ensuing chapters.

A radical shift of gaze—
to within a dynamic process

In the preceding section, | described how we can extend the ideas of
relating and communicating beyond that currently employed with a second-
level shift in thinking. The major impetus for this re-visioning is to shift our
“gaze” away from the well-established stories of justice to look elsewhere
(and further) for how we can directly address concrete problems of injustice
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in our social world. This radical re-direction in our gaze calls for an equally
radical re-direction in our way of knowing about that world and what we
take to be important and what not.

A practical way of knowing

Knowing from within

The change to a relational mindset, radically conceived, changes our
approach to methods of knowing and to the role of theory. The well-
established stories of justice outlined in Chapter 1, conform to what has
been called the “received view” of theory (Toulmin, 1974). Such theories
are characterized by universal, general and timeless account and, as we
saw in Chapter 1, are quite often based on idealized visions of the world.
However, as I've suggested on more than one occasion already, this type
of theory and the world view encapsulated by it is far removed from our
actual engagement in, and our embodied experiences of, the social world.

Rather than abstract theory to guide us in our exploration of the making of
justice, we need a way of knowing that acknowledges the entanglement
between the knower and the known; that offers the means to explore the
problems in the social realm in which matters of justice reside; and that is
able to capture the lived experience of these problems. The idea of a
practical way of knowing meets this need. This concept has a long tradition,
having first been proposed by Aristotle (2003 trans.), and more latterly
used by various contemporary philosophers and social theorists
advocating a relational mindset. Here I'd like to briefly draw on the
accounts of two of them—Hans-Georg Gadamer and John Shotter—based
on different, but quite compatible, traditions.

Gadamer (1992) argued from his hermeneutical stance, that the pursuit of
pure, scientific knowledge (“the received view of theory”) is incompatible
with understanding in the human social realm, and there is no doubt that
that is the realm in which justice is made. Instead, Gadamer wrote that we
need to be concerned with practical, or moral, knowledge, that “is clearly
not objective knowledge—i.e. the knower is not standing over against a
situation that he merely observes; he is directly confronted with what he
sees. It is something he has to do.” (Gadamer, 1992, p. 314).
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This type of practical, or moral, knowledge, described by Gadamer has
three important features. First, it is knowledge that comes out of doing,
from the domain of the full human experience itself. Second, it is
knowledge of particulars intended to guide action in good ways, not to
abstract ends. Third, practical knowledge is never knowable in advance.
We do not possess this practical knowledge in such a way that we already
have it and then apply it. Rather, it is in the doing that we bring it about
and, as we’'ll see in the next section, it is in the doing of communicating.

Whereas Gadamer’'s proposal relies on Aristotle’s major distinction
between knowledge types, John Shotter (e.g. 1990, 1993) draws on a line
of philosophers from Vico, through to Vygotsky and Mead to describe a
kind of knowing that comes from our relations with others. For Shotter,
practical knowledge or knowing-from, is moral knowledge as Gadamer
would also have it. However, Shotter expanded this by arguing that it is
about doing with other people. In other words, this form of practical, moral
knowing does not exist independently of a social situation. He later went
on to emphasize the latter point by calling it a “knowing-from-within” or
“withness-thinking” (Shotter, 2010). We will find this idea of “withness-
thinking” or knowing-from-within of value in later accounts of specific types
of justice contexts. However, for the moment, it is important to note that
there is an integral link between this form of knowing-from, Aristotle’s
notion of phronesis (practical wisdom), and a broad sense of embodied
knowledge.

It is also important to note that, in line with the conceptual framework
evolving here, this idea of practical, moral knowledge bears little
resemblance to the standard moral philosophy approach that aims to
develop general normative principles or procedures that can be defended
with reasoned arguments. Instead, following Levine (1998), | am proposing
that it is possible to respond to moral dilemmas without engaging in the
normal moral philosophy approach in the form of normative reasoning or
application of general rules. The alternative is more an art form than a
science, and it engages with the particulars of specific situations,
compared with the generalities of abstract ones.
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Using practical theory

The practical way of knowing outlined above provided the impetus in the
communication discipline for the development of the notion of practical
theory—although the idea of “theory” is used rather loosely. As I've said
earlier, the conventional form of theory that provides universal, general and
timeless accounts is simply not relevant when we recognise that, as we
are generating theory, we are helping to bring about the very phenomena
we are proposing. Instead, we need an approach that is anchored in, and
by, a complex account of relating in communicating.

The urge to generate a practical theory of communication is a fairly recent
phenomenon. Some of the early groundwork was laid out by Barnett
Pearce & Vern Cronen (1980) and further elaborated by Cronen in 1995.
By 2001, the idea of practical theory was sufficient to have a special issue
of a leading communication journal, Communication Theory, devoted to it
(see Barge, 2001) and by 2009 it was presented as a “sub-field” in
communication research (Craig & Barge, 2009).

There are now at least three different approaches to the idea of practical
theory—as mapping, as engaged reflection, and as transformative
practice—that share a common humanitarian theme (Barge, 2001).
However, it is only the transformative practical approach that fully takes on
board the communication perspective | am arguing for here. From that
perspective a practical theory is a) concerned with everyday communi-
cation practices, b) provides an evolving grammar for talking about those
practices, c) generates a family of methods for exploring the practices that
d) evolve out of the interaction between participants in those practices, e)
changing both the practice and potentially the methods as they proceed,
and f) assessed by their consequences—specifically in terms of how it
makes human social life better (Cronen, 1995; Penman, 2000).

At this point it may be necessary to clarify that the concept of “practice”
used in this form of practical theory is not that used in other disciplines and
particularly not that described by Bourdieu in his theory of practice (1977).
While not necessarily incompatible, Bourdieu’s premises differ, as does his
intent. For transformative practitioners, practices are the ongoing
interactions between people and the intent of transformative practical
theory is to change the way we interact with others.
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As Craig & Barge (2009) argue, the goal of making social worlds better
acts to clearly differentiate the transformative approach from other
approaches to practical theory, especially because of the insistence of
proponents on being directly involved in making a difference. However, this
is not just a utilitarian stance; rather, it is an acknowledgement of the moral
imperatives brought about by the belief that communication is material and
we live in that materiality (Brook, 2010).

It is this urge to make a practical difference, to make a genuine contribution
to improving the human condition, that is the major driver for those
advocating a relational-communication perspective and the consequential
need for a transformative practical theory. And, as we shall see as this
book unfolds, this transformative practical-theoretic approach is the driver
of proposals for developing better justice practices offered in each ensuing
chapter.

A relationally rich language

The core concepts of relating and communicating have already been
described, but there is still the need for a language or grammar for talking
about their complexities. In what ways is it possible to talk about forms of
relating and communicating and how can we capture the dynamic nature
of the process?

Given the prevailing views of communication and the continuing belief in
the essential primacy of the individual this is no easy task. As Kenneth
Gergen has observed, “we possess a staggering vocabulary for
characterizing our individual selves but stand virtually mute in the
discourse of relatedness (Gergen, 1994, p. 214). While there is still a signif-
icant degree of “muteness”, a relational vocabulary has begun to evolve in
certain sectors, notably with social constructionists (e.g. Gergen, 1982;
McNamee & Gergen, 1999; Galanes & Leeds-Hurwitz, 2009; Shotter,
2010) and particular developments in communication theory, especially the
Theory of the Coordinated Management of Meaning (e.g. Pearce &
Cronen, 1980; Pearce,1989 & 2007; Littlejohn & McNamee, 2014).
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Relational responsivity

As a starting point for introducing a more complex vocabulary, I'd like to
return to John Shotter’s (e.g. 1993, 2010) social constructionist account of
knowing-from-within. Shotter helps us see something quite amazing, albeit
elusive, about our interactions with others: while we might be able to offer
what he calls a “representational-referential” account of our conscious
activities, there is so much more going on in our interactions that requires
a “relationally-responsive” understanding. This latter form of understanding
is far more basic than a representational-referential understanding: it is the
spontaneous and usually taken-for-granted way in which we, without
rational thought, respond to each other in a conversation.

If you reflect on your everyday interactions with others, you may probably
realise that so much of it occurs without conscious thought or any reasoned
consideration. When we are greeted by a neighbour, we (usually) don'’t
stop and consider the greeting or consciously plan our response; instead,
we greet in return. This could then call forth a brief interaction, say about
the weather or the state of the local road or something else we have in
common. These conversations just seem to happen, all the time and they
emerge as a response to relating with others. Because this relationally-
responsive activity is something we do together it is best described as joint
action and, as joint action, it is subject to a very complex mix of influences
that make it quite different from either naturally caused activities or from
reason-based ones (Shotter, 2010).

This relationally-responsive form of understanding that emerges from an
“us” is, essentially, out of our individual control; although it is not out of joint
control. The extent to which we are able to guide or influence is partly a
function of the extent and type of moral pressure we feel to be responsive.
It is also a function of the extent to which we are, even partially, aware of
such a responsiveness. In this way, the concept of relational responsivity
becomes both a descriptor for a feature of a relational way of knowing as
well as a criterion for characterizing that knowing.
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Relational responsibility

I've already introduced the idea that the practical knowledge that emerges
from our participation in relationships is of the moral kind; although not the
narrow, limited sense of morality rejected by Levine (1998) and so many
others (e.g. Bernstein, 1992; Gadamer, 1992; Harré, 1983; Macintyre,
1985). Instead, the broader idea of morality to be relied upon here is
integral to the very idea of relationship.

Emmanuel Levinas (1985) captures the critical link between morality and
relationship when he argued that because we are irreducibly relational
beings our primary ethic resides in being responsive and responsible to the
call of the other. From the Levinasian perspective, it is not the presence of
“I”, the self, that counts, but rather the extent to which the other commands
responsibility from “I” (Pinchevski, 2005). In other words, it is this call of the
other that acts as the underlying moral force for action.

Being relationally responsible builds on a basic sense of relational
responsivity and together these concepts help to elaborate some of the
important features of the social world seen through a relational-
communication frame. McNamee & Gergen (1999) also used the idea of
relational responsibility to generate a consequential conception of
communicating, with its roots in Wittgenstein idea of meaning as language-
in-use. Their intent with using the concept was to shift our way of under-
standing from an individual focus to a relational one, as well as using it as
a marker of a different way of looking at the world. Of particular note, is
their own description from some 25 years ago that describes this frame
change as a move from a tradition that “hold individuals responsible and
replace its practices of sanction (degradation, removal of privilege,
incarceration, execution) with an ongoing process of relational
responsibility” (McNamee & Gergen, 1999, p. 18). This has direct
implications for restorative justice practices to be considered in Chapter 7.
Moreover, as I'll show in ensuing chapters, the concept of relational
responsibility is an important feature in all justice contexts, legal and
otherwise.

However, even though a sense of moral obligation may be inherent in our
communicating practices, it does not mean that any particular person
acting in communication will feel that primary obligation and act in
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relationally responsible manner. Indeed, many people do not seem to feel
this primary obligation to the other at all—or at least not very strongly. The
extent to which it is actually experienced in any particular communication
situation and then responded to can be described as felt relational
responsibility. In the same way | differentiated two uses of the concept of
relational responsivity, the concept of relational responsibility is both a
descriptor for a feature of a relational way of knowing as well as a criterion
for assessing that knowing.

Moral forces

The concepts of relational responsivity and relational responsibility are two
ways of talking about the moral domain in communicating. Other theorists,
and notably practical communication theorists, have extended this account
by building up a particular grammar of moral forces (e.g. Cronen, 2009,
2014; Pearce, 1989, 2009). This grammar captures the complex web of
intentions, hoped-for responses, justifications and other forms of accounts
that make up the moral realm of obligation in communicating.

Whenever we participate in communicating, the actions of one participant
create the conditions into which the other(s) act. Each action successively
creates new ways of understandings, new possibilities and new constraints
and the way that these are brought about reflects the various moral forces
at work. There are various ways in which these different forces can be
described (see Penman, & Jensen, 2019), but some brief illustrations can
capture some of the main distinctions. A simple form of moral force arises
in conversations when pressure is felt from what has gone before. This
prefigurative force is felt, for example, when you feel compelled to respond
to an insult with one of your own. The context in which the joint action takes
place can also exerts pressure to act in certain ways and not others. For
example, this contextual force is felt when you feel obligated to appear to
be listening when you are attending a lecture. At other times, we can also
experience, a practical force when the goal or preferred outcome of an
exchange can pull our actions in particular ways. Perhaps in the lecture
situation, we feel compelled to be attentive because we want our lecturer
to like us.
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The different forces are not necessarily all felt at once and each can have
different strengths of ‘compulsion’ or obligation. The way in which the
various forces exert pressure and interact with each other impact on the
meanings generated in communicating. The interplay between the moral
forces at work also bring about different types of dynamic patterns of
communicating. Various specific types of patterns can be shown to
characterize different types of social problems, including the perpetuation
of racial injustice to be described in Chapter 4 or the denigration of
witnesses in courts to be described in Chapter 5.

Better communication practices

Earlier, | said that the driving force of a transformative practical-theoretic
approach to understanding communicating is to contribute to the making
of better social worlds. And yet, | have also argued that postulating an ideal
vision is not compatible with the sense of practical knowing being used.
While | have already laid out a wealth of good reasons for dispelling this
belief in the ideal, it may be useful to consider the broader and compelling
arguments of Isaiah Berlin (1959/2013) here. In his exploration of the
history of this idea, Berlin describes how the utopian dream has been a
recurrent and predominant theme for centuries. Indeed, he identifies it as
the Platonic ideal that scientists and philosophers alike have pursued for
more than 21 centuries. Yet, despite the lengthy pursuit, success in
achieving the ideal has eluded them. Berlin (1959/2013) argues that the
ideal is not only unattainable but conceptually incoherent because a)
utopian visions assume that there are "true" (eventually discoverable)
answers to important moral questions like justice, b) that the answers to all
the important questions are compatible with one another and c) can thus
form a single wholistic world view. None of these assumptions fit our lived
reality.

So, if we sensibly are to avoid the positing of an unrealizable utopian ideal
when it comes to justice practices—or any other—what are we to do with
the idea of “better”? Barnett Pearce, a significant practical communication
theorist, well recognized the challenge of defining “better”. Nevertheless,
he also recognized that “we have the intelligence to act wisely in this
moment, in these circumstances, to respond to the current situation in
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ways that will promote the evolution of our social institutions and ourselves”
(Pearce, 2014, p. 35).

Pearce (2014) goes on to elaborate this sense of acting wisely, in terms of
the patterns we make in communicating. He talks about the importance of
paying explicit attention to what we make together in the forms of
communication in which we engage. If we get the patterns right, the best
possible things will occur. However, Pearce (2005) also acknowledges that
the commitment to getting the process right doesn’t necessarily guarantee
a good outcome. As Dewey (1929) cautioned much earlier, the world is far
too uncertain and complex to impose any notion of a person’s or group’s
idea of the “right” way of being. Rather, it is simply that if the process is
“right”, then the best possible outcomes in the circumstances are most
likely to be achieved.

Dialogue as a commitment

A number of scholars have argued that the right pattern, or at least a good
one, is found in the practice of dialogue (e.g. Pearce, 2005; Penman &
Jensen, 2109; Stewart & Zediker, 2000). In the more popular press,
dialogue has also frequently been espoused as something desirable,
something that we need more of (Cameron, 2000). And in the justice
literature, it is argued that we particularly need dialogue if we are to achieve
a good restorative outcome.

However, we need to be a bit careful because dialogue is one of those
words that take on different meanings in different contexts and with
different people. Quite often the word "dialogue” is used in a very general
way as if it were merely a synonym for talk or interaction. You can see this
use reflected in such expressions as “it was just dialogue, no visuals" or
"let's get a bit of dialogue going here". This same treatment of the idea of
dialogue can also be found in a number of discourse and conversational
analysis approaches to studying communication, where "dialogue" is
simply assumed to occur in any face-to-face interaction.

However, using the concept of dialogue in this loose manner does not help
to differentiate better or not so better forms of communicating. To be able
to differentiate, we need to treat the concept of "dialogue" as special,
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something distinctive. And what makes it special is the particular quality of
the relationship between the people engaged in dialogue. For the purposes
here, | draw specifically on the tradition informed by Martin Buber (e.g.
1965) because of his underlying stance that all forms of human life are
relational—a view in accord with a relational-communication frame of mind.
There are many different ways of describing Buberian-style dialogue and
distinguishing it from other forms of communication, but | have found it
useful to rely on four key characteristics—engagement, presence, future
orientation, and collaboration (Penman, 2000). The latter two character-
istics will prove particularly useful for further developments in this book.

Being future orientated in communicating calls for a forward projection into
the conversation rather than a looking backward at what has already
occurred. This forward projection reflects our sensitivity to the temporal
context of the communicating process in which we are engaged and our
recognition that understandings can and do change as the process
proceeds. With a future orientation, we are looking to future possibilities
and opening up new understandings.

Working to go on with your conversational partners and to keep the
possibilities open also requires a commitment to mutual collaboration: it is
not just one person doing this but a recognized collaboration of all parties
in the conversation. Making sense, going on and opening up new
possibilities all require that everyone contributes to the joint creation of new
understandings and possibilities that are important to all involved. Where
all parties are not committed or don’t know how to do this, then dialogue
will elude them.

Even though it may be “good” to engage in this form of dialogue, it is not
something that we would want to achieve all of the time, nor would it be
possible to do so. Instead, | am proposing we take the idea of dialogue as
a relationally responsible model, or commitment, to guide us towards better
communicating with others—both in the pubic and the private realms. By
acknowledging and honoring the possibility of dialogue, we can keep
ourselves oriented to good communicating practices.
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In public contexts: dialogic civility and respect

One of the significant aspects of the social worlds created in justice
contexts, is their public, and often institutional, nature. And while we may
live in what Cameron (2000) calls a communication culture, it is a
communication culture based on a strange linkage between what is taken
to be “good” communication and the notion of intimacy. In other words, it
is commonly presumed that good communication requires a degree of
intimacy. As a consequence, this “ideology of intimacy”, as Sennet (2003)
calls it, makes it much harder for us to engage in everyday public life in any
meaningful, yet non-intimate, way. In fact, many simply don’t know how to
engage in public life in such a way that relationships and community
prosper, and better social worlds constructed.

Even though the idea of dialogue described earlier is not one that is often
achieved in practice it, and particular in the practice of public
communication, it still offers valuable guidance. Ron Arnett (2001) has
developed the metaphor of dialogic civility to serve this very role in the
public realm. As he describes it, the idea of dialogic civility provides us with
a metaphorical public picture reminding us of the importance of
communication in the public domain and that there are better forms of
public communicating that go beyond the argumentative. In Arnett’s (2001)
account of this civil communication style, he draws on a sense of dialogue
that involves distance—either interpersonal (non-intimate) or physical—but
that still presumes a morality of obligation or responsibility towards others.
In his account, a morality of obligation to the other is shown in the
commitment to respect difference in persons and ideas and to keep the
conversation going.

The idea of civility has often been linked to issues of justice, with some
claims being made about the need for it when it comes to matters of social
justice, in particular, and other claims arguing that it has, in fact, been an
impediment (e.g. see Sarat, 2014). The argued link between a certain type
of civility and racial injustice has been particularly contentious. | will explore
this issue in more detail in Chapter 4, specifically concerned with the issue
of racial injustice. However, for the moment it is hopefully sufficient to note
that my continued use of the word “civility” is not meant to reflect a
commitment to “niceness” or “politeness” per se. Importantly, by combining
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the commitment to a dialogic form of communicating to a concept of civility,
the common pitfalls and problems associated with the concept of civility
alone can be avoided.

Although Arnett argues that attempts at dialogue using technique-driven
efforts may preclude the actual achievement of dialogue, there are,
nevertheless communicative practices that can still enhance the possibility.
The list of communicative skills that constitute the core of a cosmopolitan
sensibility described by Arthur Jensen (2020) present just such a set.
These specific skills and a dialogically civil form of communicating will be
explored in various justice-specific contexts in later chapters.

There is, however, one particular relational requirement that goes hand-in-
hand, with being dialogically civil in the public realm of justice-making: the
display of respect and contempt. For example, Waisanen (2014), notes
that while the idea of civility may be contentious, it has a significant value
in being commonly associated with the concept of respect. According to
Sennet (2003), every time we reject, or avoid, non-intimate encounters with
others in public life we fail in acknowledging that person as a full human
being that matters. As a consequence, “[w]hen a society treats the mass
of people in this way, singling out only a few for recognition, it creates a
scarcity of respect” (Sennet, 2003, p. 3). In contrast, Sennet points to
recognition and the subsequent display of respect as a vital ingredient in
quality non-intimate encounters.

Rom Harré, a distinguished British philosopher, elaborates on the import-
ance of this respect dimension further. For Harré, “the most fundamental
of all the structural principles around which human life is organised is that
which informs the institutions of respect and contempt” (Harré, 1979, p.15).
For Harré, this fundamental dimension of respect and contempt is of
significant value in generating accounts of human social life for at least
three major reasons.

First, while making no claim to universality, Harré does claim that respect
and contempt are expressed widely across many societies and social
practices. Showing and feeling respect and contempt seems to capture a
common human experience, albeit the precise ways we express the
feelings may vary.
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Second, respect and contempt refer to both publicly expressed attitudes
and social acts as well as to private feelings one may have for another and
it is not necessarily the case that the public expression matches the private
feelings. Indeed, as Harré points out, much giving of public respect and
contempt is ritualized and is enacted regardless of whether the feelings
match. The discrepancies between public and private here can contribute
to some complex and even stressful interpersonal dynamics.

Third, respect and contempt are what Harré calls, “socially marked
relations”: any act of respect or contempt calls for a reciprocated action
that marks the nature of the relationship between the two people. You may
show respect for another by admiring their action/person or having due
regard for them as a person and the other accepts this with some form of
acknowledgment, from condescension to mutual respect. In contrast you
may show contempt, by disdaining, denigrating or ignoring the other, to
which the other can respond in a servile manner, show resentment or even
retaliation. Whatever the response, it is the fact that an act along the
respect-contempt continuum calls forth a response on the same continuum
that is of significance.

Harré’s (1979) elaboration of the respect-contempt dimension, helps in our
considerations here in a number of ways. First, the show of respect fits the
relational requirement outlined earlier of meeting our primary obligation to
the other, regardless of difference. Because respect is, as Harré points out,
a marker of relational quality, it by default means we are recognising the
call of the other on our actions. Second, as a relational concept, it offers a
means for making sense of non-intimate, public encounters. Third, it is a
concept that also plays a significant, and acknowledged, role in certain
justice contexts, notably that of courts—albeit in not quite the way intended
above. Nevertheless, | will use the respect-contempt dimension in a
powerful way to explore the potentially undesirable dynamics of the
courtroom examination and cross-examination processes in Chapter 5 and
to consider patterns of social injustice in Chapters 3 and 4.

As each chapter unfolds, | will introduce further refinements and additional
relationally-rich language constructs, most relevant to the specific justice
topic being considered. However, the above key constructs and orientation
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to better practices provide the broad framework for understanding the
making of justice and injustice from within the process of communicating.

Justice reimagined

Reimagining justice as something that is made in communicating is the
major thrust of this book. And the word “reimagine” is used judiciously to
indicate that what | am doing here is not discovering a sense of justice or
arguing that this is what justice is or should be in any normative sense.
Rather, | am imagining a new way of making sense of the very idea of
justice, one that just might be better suited to our increasingly complex 21t
century world.

This reimagining has been inspired by a number of significant
developments and new ideas in social theory that do not rely on the
assumptions of modernity. At the heart of these broader developments is
a particular transformation in ways of thinking about social practices, such
that justice is located fairly and squarely in the human social realm of
practical, moral action. | have used the tripartite terms of relating,
participating, and communicating to elaborate on what this conceptual
transformation can mean when it comes to matters of justice. In focusing
on each of these concepts in turn, it is possible to bring about a substantial
change in how we see the world and what we do in it.

m The first pivotal turning point has been to take the idea of
relationship as coming before, and being more important than, any
conception of the self. This reverses the conventional view in which
the notion of self as an isolated individual apart from the world is
given essential priority. Instead, when relationships are taken as
primary, we can no longer set ourselves apart but, rather become
very much a part of the world—not occasionally, not maybe, but
always. As such any conception of justice is very much relationally-
based. We could say justice is dependent on our relationships. We
could say that injustices emerge from our relationships. And we
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could also say, even more profoundly and importantly, that justice
is a quality of the very act of relating.

m The linking of “participating” to “relating” is the second move in the
shift. Instead of taking the idea of relationship as a static phenom-
enon or analytic construct, it becomes an active process of
participating with others. Just as quantum theory (e.g. Barad, 2007)
ascribes the very act of participation to the bringing about of the
world that we know, so too does the act of participating in
relationships bring about the social world as we know it. The way in
which we participate in relationships exhibits, amongst other things,
the quality of justice.

m The third move in the shift, links participating in relationships with
communicating. When the idea of relating and participating are
linked to explore the idea of communicating, the latter takes on
more complex and socially significant characteristics. Rather than
a simple act of sending messages or of interpersonal connection,
communication is construed as a complex process of joint
actions.in which meaning is co-constructed. This idea of joint
action, rather than action and reaction, captures the essential
interdependencies with which our social world is brought about. It
is the way that we engage in joint action that brings about new
understandings and new creations each joint step of the way, the
meaning and practice of justice included.

Even though the link between the three core concepts seems, in one way,
obvious, it is the last step that fully completes the shift. This radical shift in
thinking has not been used to understand notions of justice and injustice
before, although elements of each of the concepts have been used in
different ways in different contexts and different disciplinary arenas. It is
especially rare in philosophy and many aspects of social theory that
questions of justice are approached through the lens of communication
conceived of as a form of action (K. Jensen, 2020). Hence, the time | have
spent in this chapter outlining the core features of what it can mean to take
communicating seriously; as the process in which we construct our social
worlds together, and as the process that brings about justice or injustice.
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The radical shift in gaze in what we take to be important in our social world,
also brings with it a challenge to our conventional methods of “discovery”.
| have deliberately used the quotes to indicate that the very idea of
“discovery” is not part of the way of understanding that follows from the
transformation in thinking being elaborated here. Given, our
understandings are jointly created in communicating, there is, in fact,
nothing to be discovered that is independent of us.

The social understanding that arises from the shift described here, calls for
a different approach to knowledge and knowing altogether. To capture this
different sense, | have drawn on the Aristotelian idea of practical
knowledge and the subsequent developments of more recent theorists
arguing that understandings in the human social world require a form of
practical, moral knowing. This form of knowing eschews the postulation of
idealized visions, abstract and generalized theories and, to some extent,
the formulation of normative principles or rules.

Rather than grand theories, | have described a transformative practical-
theoretic approach for understanding the making of justice. A key charact-
eristic of this transformative practical-theoretic approach is the provision of
an evolving language for talking about relating and communicating. Some
key language elements include the notions of relational responsivity and
responsibility and of the moral forces that capture the complex web of
intentions, hoped-for responses, justifications and other forms of accounts
that make up the moral realm of obligation in communicating. These new
language elements give us the means for differentiating between patterns
of communicating and exploring their justice implications.

While | have no interest in offering any idealized goal or vision of what
justice should be, there is still a need to have some sense of what better
communicative practices might look like when considering justice and
injustice. | have suggested that the pattern of joint action to be found in
dialogic processes might offer such guide. Although, by no means
advocating the dedicated pursuit of dialogue in any particular instance, |
have suggested that the dialogic form can act as a model: it is an
orientation to a way of communicating, a commitment to doing it better and,
occasionally, an accomplishment. There are however, some caveats when
it comes to public communication contexts in which justice is practiced.
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Following these caveats, two additional concepts of dialogic civility and
respect-contempt have been offered as a further means for exploring the
dynamics of justice practices. These additional concepts, along with the
new relational language and orientation to communication described
above will be used to explore the way we conceive of and create injustices
in different contexts as well as to offer ways of developing potentially more
just practices.

Two broad justice contexts have been chosen for this exploration—social
justice and legal justice—in order to show the value of a using a relational-
communication framework across two major arenas that normally use
different justice theories and different disciplinary frameworks. Each of the
chapters systematically considers a specific justice theme in either social
justice or legal justice contexts. This consideration is bi-fold. First the extant
approaches are critically considered and the limitations and challenges
identified. Second, the relational-communication framework is used to
show how these limitations can be overcome and the challenges
addressed. This approach follows the same reasoning that | have already
offered for the importance of identifying injustices first and then using that
to point to the justice possibilities.

The next chapter (3) will explore the broad social justice arena and start to
build up a new story of social justice that is premised on the idea of
relational responsibility rather than the equal distribution of resources. The
ideas in that chapter are further elaborated in Chapter 4, where | focus
specifically on racial injustice and develop the concept of a radical
relationality. Chapters 5 to 7 move into the legal arena where there have
been considerable reform developments that call for a re-viewing. This
exploration focuses on the process in courts of law and how it impacts on
issues of justice. Chapter 5 critically considers the dynamics of the
adversarial process in courts and points to the deleterious impact of an
adversarial paradigm on matters of justice. Chapter 6 reviews the various
law reform movements that are intended to resolve some of the problems
of an adversarial approach and shows how much more can be done when
the matters are viewed from a relational-communication framework.
Chapter 7 moves on to consider the consequences of determining a
wrongdoing, in courts or in the broader civic sphere, and the ways in which
the ideas of restorative justice can be made more powerful by the use of a
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relational-communication framework. Finally, Chapter 8 consolidates this
reimagination of the process of making relationally responsible justice and
weighs up the consequences in terms of how it can potentially contribute
to the construction of a social world that, relationally-speaking, we
could say is better.

Continue reading: https://www.amazon.com/dp/1733432442
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